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Contract No. 12-04-CS:13-02

Whatcom Conservation District

Conservation Reserve Enhancement Program

(CREP)

State Reimbursement Contract
WHEREAS the State of Washington (“State”) and United States Department of Agriculture (“USDA”) entered into a joint partnership to provide incentives to restore and improve salmon and steelhead habitat on private land through the Conservation Reserve Enhancement Program (“CREP”), and
WHEREAS the funds appropriated by the State for CREP are to be to administered by the Washington State Conservation Commission (“Commission”) through local conservation district offices; and

WHEREAS the Whatcom Conservation District (“DISTRICT”) is thereby authorized to reimburse local participants enrolled in CREP for the State portion of eligible costs; and

WHEREAS the undersigned (land owner name) (“Participants”) have entered into a Conservation Reserve Program (“CRP”) contract with the USDA Farm Service Agency (“FSA”); 

NOW THEREFORE the DISTRICT and PARTICIPANT agree as follows:

1. DEFINITIONS:
The following definitions are applicable to this contract.

1.1. Contract means this document and the PARTICIPANT’S approved Conservation and Maintenance plans that are incorporated herein by this reference, 

1.2. Conservation Plan means a record of the PARTICIPANT’S decisions, and supporting information for the treatment of a unit of land or water, and includes the schedule of operations needed to solve identified water quality concerns, protect or improve salmonids habitat.  This consists of the “Riparian Buffer Restoration Project Plan of Operation” and “CREP Specs. for Whatcom County.”

1.3. Approved Conservation Plan
 means a Conservation Plan that has been signed by authorized representatives of the PARTICIPANT, DISTRICT, FSA and USDA Natural Resources Conservation Service (NRCS).

1.4. Approved Maintenance Plan
means a maintenance plan developed by the PARTICIPANT, meeting the requirements of and approved by the DISTRICT.  Such approval shall not be unreasonably withheld.  

1.5. Conservation Practice means a specified treatment, such as a structural, vegetative or land management practice, which is planned and applied according to NRCS or FSA standards and specifications. 

1.5.1. Structural Practice means establishment, construction or installation of a site-specific measure to protect from degradation or improve water resources.  Examples include crossings, fences and livestock water development.

1.5.2. Land Management Practice means site-specific management techniques and methods to conserve, protect from degradation or improve water resources and salmonid habitat.  Examples include nutrient, manure, grazing or wildlife habitat management.
1.5.3. Vegetative Practice means the establishment or planting of site-specific vegetative measures to conserve, protect from degradation, improve water resources and salmonid habitat.  Examples include the 391A -- Riparian Forest Buffer and 612 – Tree/Shrub Establishment.

1.5.4. Mid-Contract Management
1.6. Program Payment means the financial payments from the DISTRICT to reimburse the PARTICIPANT for the State portion of eligible cost of installing or implementing a Conservation Practice; or advance of the Federal 40% PIP payment

1.7. Technical Assistance means the personnel and support resources needed to conduct conservation planning; conservation practice survey, layout, design, installation, and certification; and evaluation and assessment of the Program,

2. AGREEMENTS

The PARTICIPANT agrees:

2.1. To implement the practices specified in the Conservation Plan;

2.2. Collaborate with DISTRICT staff in the development of a maintenance plan meeting the requirements of the DISTRICT to ensure the successful establishment of the Vegetative Practices. … and mid contract management. 

2.3. Not to start:

2.3.1. Any structural practice before NRCS has approved any structural designs called for in the Conservation Plan; and

2.3.2. The maintenance of any vegetative practice before DISTRICT approves the maintenance plan.

2.4. To comply with all Federal, State, and Local laws that apply to the Conservation Plan’s content;

2.5. Not to undertake any action on land under the PARTICIPANT’S control that tends to defeat the purposes of this contract as determined by the DISTRICT.

2.6. To discontinue work in the general area of the site and notify the DISTRICT immediately if, during the construction of any practice, the PARTICIPANT encounters a previously unidentified archeological or historical site;

2.7. Submit original invoices and receipts and complete necessary forms to facilitate FSA and DISTRICT processing of program payment requests.

2.8. Permit access by DISTRICT personnel during normal business hours and after reasonable notice to provide technical assistance.

The DISTRICT agrees to:

2.9. Provide technical assistance to PARTICIPANT in the development and implementation of the Conservation and Maintenance Plans; … and mid contract management.
2.10. To make program payments upon properly submitted invoices, receipts and forms and subject to availability of funds for:
2.10.1. Cost Share  To reimburse PARTICIPANT 10% of eligible costs (not covered in paragraphs 2.10.2 and 2.10.4 below) Payment shall be made within 30 days of presentation by FSA to the DISTRICT of the calculation of the State cost share payment.
2.10.2. Maintenance
For five (5) years from date of 1st planting, to reimburse PARTICIPANT 100% of the eligible maintenance costs of maintaining the vegetative practices within 60 days of presentation of original receipts to DISTRICT.  Eligible maintenance costs are those identified in PARTICIPANT’S approved maintenance plan or authorized in writing by DISTRICT CREP Specialists.
2.10.3.  Insufficient Funds.  The obligation of the District to reimburse Maintenance costs is contingent on the availability of state and federal funds through legislative appropriation and state allotment to the Washington Conservation Commission.  When this contract crosses over state fiscal years, the obligations of the Commission and DISTRICT are contingent upon the appropriation of funds during the next fiscal year.  The failure to appropriate or allot such funds shall be good cause to terminate this contract.
2.10.4. Practice Incentive Payment (PIP).  To advance up to 40% of eligible costs to establish the conservation practices (excludes maintenance) at 0% interest to the PARTICIPANT where the necessary loan agreement, promissory note and assignment of proceeds documents have been executed with the commission and DISTRICT.
2.10.5. Mid Contract Management.
3. LIQUIDATED DAMAGES.  It is mutually agreed that in the event the PARTICIPANT breaches the approved Program Contract, the DISTRICT will suffer substantial damages, which may not be possible to quantify with certainty.  Therefore, the PARTICIPANT will refund all payments received plus interest at the legal rate, for the breach of contract.
4. EFFECTIVE DATE.  The Program contract is effective when signed by the PARTICIPANT and an authorized representative of DISTRICT.  


5. TERMINATION OF CONTRACT.  If a PARTICIPANT fails to carry out the terms and conditions of this contract, but DISTRICT determines that such failure does not warrant termination of this contract, DISTRICT may require such PARTICIPANT to refund, with interest, payments received under this contract, or require the PARTICIPANT to accept such adjustments in the subsequent payments as are determined to be appropriate by DISTRICT.

6. VENUE.  If either party commences an action to enforce rights under this contract, venue of such action shall lie in Whatcom County, Washington

7. MEDIATION AND BINDING ARBITRATION.  If a dispute arises out of or relates to this contract or the breach thereof, the parties agree to try, in good faith, to settle the dispute by non-binding mediation through the Whatcom Dispute Resolution Center.  If this does not resolve the matter then the parties shall resort to binding arbitration.  All dispute or claim in law or equity arising out of this contract or any resulting transaction shall then be decided by mandatory arbitration of civil actions under RCW §07.06 et seq. and Superior Court Mandatory Arbitration Rules (MAR), and not by court action except as provided by law for judicial review of arbitration proceedings.  Judgment upon the award rendered by the arbitrator(s) may be entered in any court having jurisdiction thereof.
8. ATTORNEYS' FEES.  In the event the parties to this contract resort to mediation, binding arbitration or judicial review and enforcement of the arbitration decision, the prevailing party shall be entitled to recover judgment against the other party for reasonable attorneys’ fees and costs (including title and lien searches) including trial or on appeal.  If any Party exercises any non-judicial right or remedy to enforce such Party’s rights hereunder, it shall be a condition for the cure of the default that the defaulting party pay the non-defaulting Party(s) reasonable attorneys’ fees incurred and all reasonable costs, including costs of service of notices and title and lien searches.  Failure to pay such costs and reasonable attorneys’ fees shall constitute an event of default under this contract.

9. HEADINGS, INTERPRETATION AND SEVERABILITY. The captions heading the various paragraphs of this agreement are for convenience and shall not be considered to limit, expand, or define the contents of the respective paragraphs.  Masculine, feminine, or neuter gender, the singular, and the plural number, shall each be considered to include the other whenever the context so requires.  If either party consists of more than one-person, each such person shall be jointly and severally liable.  This agreement shall be interpreted under Washington State law and according to its fair meaning, and not strictly in favor of or against any party. Whenever possible, each provision of this contract shall be interpreted in such manner as to be effective and valid under applicable law, but if any provision of this contract shall be prohibited or invalid under such law, such provision shall be ineffective only to the extent of such prohibition or invalidity without invalidating the remainder of this contract.
10. TIME.  Time is of the essence in the performance of the parties' rights and obligations contained herein. 

11. WAIVER.  No waiver of any of the provisions of this contract shall be deemed, or shall constitute, a waiver of any other provisions whether or not similar, nor shall any waiver constitute a continuing waiver.  To be binding, the party making the waiver shall execute a waiver in writing. 

12. BINDING ON SUCCESSORS.  For the period of Participants CRP contract with FSA, this agreement inures to the benefit of, and is binding on, the parties, their respective heirs, personal representatives, successors and assigns.  If a Participant dies, their heirs may elect to cancel the contract.
13. FEDERAL OBLIGATION.  This contract in no terms, reduces, eliminates or alters in any fashion the PARTICIPANTS obligation under FSA CRP-1 contract requirements.

_________________________  ___/___/__           _________________________  ___/___/__           

    (land owner name)
Participating Landowners
WHATCOM CONSERVATION DISTRICT

By
_________________________
___/___/___
Whatcom Conservation District Board Member
CREP State Reimbursement Contract

Page 1 of 4.



Ver. 2 2001

